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OPINION

The appellant, Charles Austin (petitioner),* appeals as of right from a judgment of
the trial court denying his action for post-conviction relief following an evidentiary hearing.
While the petitioner presents two issues for review, the gist of these issues is that the
petitioner was denied his constitutional right to the effective assistance of counsel.

The evidence adduced during the hearing conflicts as to every material fact, and
these conflicts cannot be reconciled. The petitioner testified he entered pleas of guilty
pursuant to a plea agreement because he was afraid he would receive a death sentence
if he went to trial. He further testified his retained counsel coerced him to plead guilty. The
submission hearing reveals the assistant district attorney general advised the trial court the
state did not have grounds to seek a death sentence due to recent decisions of the
Supreme Court. The petitioner’s trial counsel testified that the state never gave notice or
indicated it would seek a death sentence; and he emphatically denied he told the petitioner
he could receive a death sentence if he wentto trial. Furthermore, defense counsel stated
the decision regarding whether the petitioner should enter guilty pleas was made by the
petitioner and his mother.

Counsel’s main concern was the imposition of consecutive sentencing. An assistant
district attorney general told counsel the petitioner could enter pleas of guilty and the state
would recommend the sentences be served concurrently. However, if the petitioner went
to trial, the assistant district attorney general asserted the state would make every effort
to have the trial court order that the sentences be served consecutively.

When questioned about the proceedings during the submission hearing, the
petitioner stated he was there physically but not mentally; and he committed perjury during
the hearing. He claimed he gave the answers his attorney suggested.

The trial court found the petitioner failed to prove the grounds alleged in the petition
by a preponderance of the evidence. Given the preposterous answers he gave during his

testimony, it is doubtful the trial court believed him or a former co-defendant who testified

'The petitioner was indicted as “Charles E. Austin,” “Charles Edward Austin,” and
“Charles Austin.” He initiated this action as “Charles Austin.” All of these names refer to
the same person.



in support of the petitioner’s theory of how the murder occurred.

After a thorough review of the record, the briefs submitted by the parties, and the
law governing the issues presented for review, it is the opinion of this court that the
petitioner has failed to establish the evidence preponderates against the judgment of the
trial court. Thus, the judgment of the trial court is affirmed pursuant to Rule 20, Tennessee

Court of Criminal Appeals.
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